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JUSTICE KENNEDY, dissenting.
The separate opinion by Justice Powell in Regents of

Univ. of Cal. v. Bakke is based on the principle that a
university admissions program may take account of race
as one, nonpredominant factor in a system designed to
consider each applicant as an individual, provided the
program can meet the test of strict scrutiny by the judici-
ary.  438 U. S. 265, 289�291, 315�318 (1978).  This is a
unitary formulation.  If strict scrutiny is abandoned or
manipulated to distort its real and accepted meaning, the
Court lacks authority to approve the use of race even in
this modest, limited way.  The opinion by Justice Powell,
in my view, states the correct rule for resolving this case.
The Court, however, does not apply strict scrutiny.  By
trying to say otherwise, it undermines both the test and
its own controlling precedents.

Justice Powell�s approval of the use of race in university
admissions reflected a tradition, grounded in the First
Amendment, of acknowledging a university�s conception of
its educational mission.  Bakke, supra, at 312�314; ante, at
16�17.  Our precedents provide a basis for the Court�s
acceptance of a university�s considered judgment that racial
diversity among students can further its educational task,
when supported by empirical evidence.  Ante, at 17�19.

It is unfortunate, however, that the Court takes the first
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part of Justice Powell�s rule but abandons the second.
Having approved the use of race as a factor in the admis-
sions process, the majority proceeds to nullify the essential
safeguard Justice Powell insisted upon as the precondition
of the approval.  The safeguard was rigorous judicial
review, with strict scrutiny as the controlling standard.
Bakke, supra, at 291 (�Racial and ethnic distinctions of
any sort are inherently suspect and thus call for the most
exacting judicial examination�).  This Court has reaf-
firmed, subsequent to Bakke, the absolute necessity of
strict scrutiny when the state uses race as an operative
category.  Adarand Constructors, Inc. v. Peña, 515 U. S.
200, 224 (1995) (�[A]ny person, of whatever race, has the
right to demand that any governmental actor subject to
the Constitution justify any racial classification subjecting
that person to unequal treatment under the strictest
judicial scrutiny�); Richmond v. J. A. Croson Co., 488 U. S.
469, 493�494 (1989); see id., at 519 (KENNEDY, J., concur-
ring in part and concurring in judgment) (�[A]ny racial
preference must face the most rigorous scrutiny by the
courts�).  The Court confuses deference to a university�s
definition of its educational objective with deference to the
implementation of this goal.  In the context of university
admissions the objective of racial diversity can be accepted
based on empirical data known to us, but deference is not
to be given with respect to the methods by which it is
pursued.  Preferment by race, when resorted to by the
State, can be the most divisive of all policies, containing
within it the potential to destroy confidence in the Consti-
tution and in the idea of equality.  The majority today
refuses to be faithful to the settled principle of strict re-
view designed to reflect these concerns.

The Court, in a review that is nothing short of perfunc-
tory, accepts the University of Michigan Law School�s
assurances that its admissions process meets with constitu-
tional requirements.  The majority fails to confront the
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reality of how the Law School�s admissions policy is imple-
mented.  The dissenting opinion by THE CHIEF JUSTICE,
which I join in full, demonstrates beyond question why the
concept of critical mass is a delusion used by the Law
School to mask its attempt to make race an automatic
factor in most instances and to achieve numerical goals
indistinguishable from quotas.  An effort to achieve racial
balance among the minorities the school seeks to attract is,
by the Court�s own admission, �patently unconstitutional.�
Ante, at 17; see also Bakke, 438 U. S, at 307 (opinion of
Powell, J.).  It remains to point out how critical mass be-
comes inconsistent with individual consideration in some
more specific aspects of the admissions process.

About 80 to 85 percent of the places in the entering class
are given to applicants in the upper range of Law School
Admissions Test scores and grades.  An applicant with
these credentials likely will be admitted without consid-
eration of race or ethnicity.  With respect to the remaining
15 to 20 percent of the seats, race is likely outcome deter-
minative for many members of minority groups.  That is
where the competition becomes tight and where any given
applicant�s chance of admission is far smaller if he or she
lacks minority status.  At this point the numerical concept
of critical mass has the real potential to compromise indi-
vidual review.

The Law School has not demonstrated how individual
consideration is, or can be, preserved at this stage of the
application process given the instruction to attain what it
calls critical mass.  In fact the evidence shows otherwise.
There was little deviation among admitted minority stu-
dents during the years from 1995 to 1998.  The percentage
of enrolled minorities fluctuated only by 0.3%, from 13.5%
to 13.8%.  The number of minority students to whom offers
were extended varied by just a slightly greater magnitude
of 2.2%, from the high of 15.6% in 1995 to the low of 13.4%
in 1998.
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The District Court relied on this uncontested fact to
draw an inference that the Law School�s pursuit of critical
mass mutated into the equivalent of a quota.  137 F. Supp.
2d 821, 851 (ED Mich. 2001).  Admittedly, there were
greater fluctuations among enrolled minorities in the
preceding years, 1987�1994, by as much as 5 or 6%.  The
percentage of minority offers, however, at no point fell
below 12%, historically defined by the Law School as the
bottom of its critical mass range.  The greater variance
during the earlier years, in any event, does not dispel
suspicion that the school engaged in racial balancing.  The
data would be consistent with an inference that the Law
School modified its target only twice, in 1991 (from 13% to
19%), and then again in 1995 (back from 20% to 13%).
The intervening year, 1993, when the percentage dropped
to 14.5%, could be an aberration, caused by the school�s
miscalculation as to how many applicants with offers
would accept or by its redefinition, made in April 1992, of
which minority groups were entitled to race-based prefer-
ence.  See Brief for Respondents Bollinger et al. 49, n. 79.

Year Percentage
of enrolled
minority
students

1987 12.3%
1988 13.6%
1989 14.4%
1990 13.4%
1991 19.1%
1992 19.8%
1993 14.5%
1994 20.1%
1995 13.5%
1996 13.8%
1997 13.6%
1998 13.8%
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The narrow fluctuation band raises an inference that
the Law School subverted individual determination, and
strict scrutiny requires the Law School to overcome the
inference.  Whether the objective of critical mass �is de-
scribed as a quota or a goal, it is a line drawn on the basis
of race and ethnic status,� and so risks compromising
individual assessment.  Bakke, 438 U. S., at 289 (opinion
of Powell, J.).  In this respect the Law School program
compares unfavorably with the experience of Little Ivy
League colleges.  Amicus Amherst College, for example,
informs us that the offers it extended to students of Afri-
can-American background during the period from 1993 to
2002 ranged between 81 and 125 out of 950 offers total,
resulting in a fluctuation from 24 to 49 matriculated
students in a class of about 425.  See Brief for Amherst
College et al. as Amici Curiae 10�11.  The Law School
insisted upon a much smaller fluctuation, both in the
offers extended and in the students who eventually en-
rolled, despite having a comparable class size.

The Law School has the burden of proving, in confor-
mance with the standard of strict scrutiny, that it did not
utilize race in an unconstitutional way.  Adarand Construc-
tors, 515 U. S., at 224.  At the very least, the constancy of
admitted minority students and the close correlation be-
tween the racial breakdown of admitted minorities and the
composition of the applicant pool, discussed by THE CHIEF
JUSTICE, ante, at 3�9, require the Law School either to
produce a convincing explanation or to show it has taken
adequate steps to ensure individual assessment.  The Law
School does neither.

The obvious tension between the pursuit of critical mass
and the requirement of individual review increased by the
end of the admissions season.  Most of the decisions where
race may decide the outcome are made during this period.
See supra, at 3.  The admissions officers consulted the
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daily reports which indicated the composition of the in-
coming class along racial lines.  As Dennis Shields, Direc-
tor of Admissions from 1991 to 1996, stated, �the further
[he] went into the [admissions] season the more frequently
[he] would want to look at these [reports] and see the
change from day-to-day.�  These reports would �track
exactly where [the Law School] st[ood] at any given time
in assembling the class,� and so would tell the admissions
personnel whether they were short of assembling a critical
mass of minority students.  Shields generated these re-
ports because the Law School�s admissions policy told him
the racial make-up of the entering class was �something
[he] need[ed] to be concerned about,� and so he had �to
find a way of tracking what�s going on.�

The consultation of daily reports during the last stages
in the admissions process suggests there was no further
attempt at individual review save for race itself.  The
admissions officers could use the reports to recalibrate the
plus factor given to race depending on how close they were
to achieving the Law School�s goal of critical mass.  The
bonus factor of race would then become divorced from
individual review; it would be premised instead on the
numerical objective set by the Law School.

The Law School made no effort to guard against this
danger.  It provided no guidelines to its admissions per-
sonnel on how to reconcile individual assessment with the
directive to admit a critical mass of minority students.
The admissions program could have been structured to
eliminate at least some of the risk that the promise of
individual evaluation was not being kept.  The daily con-
sideration of racial breakdown of admitted students is not
a feature of affirmative-action programs used by other
institutions of higher learning.  The Little Ivy League
colleges, for instance, do not keep ongoing tallies of racial
or ethnic composition of their entering students.  See Brief
for Amherst College et al. as Amici Curiae 10.
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To be constitutional, a university�s compelling interest
in a diverse student body must be achieved by a system
where individual assessment is safeguarded through the
entire process.  There is no constitutional objection to the
goal of considering race as one modest factor among many
others to achieve diversity, but an educational institution
must ensure, through sufficient procedures, that each
applicant receives individual consideration and that race
does not become a predominant factor in the admissions
decisionmaking.  The Law School failed to comply with
this requirement, and by no means has it carried its bur-
den to show otherwise by the test of strict scrutiny.

The Court�s refusal to apply meaningful strict scrutiny
will lead to serious consequences.  By deferring to the law
schools� choice of minority admissions programs, the
courts will lose the talents and resources of the faculties
and administrators in devising new and fairer ways to
ensure individual consideration.  Constant and rigorous
judicial review forces the law school faculties to undertake
their responsibilities as state employees in this most
sensitive of areas with utmost fidelity to the mandate of
the Constitution.  Dean Allan Stillwagon, who directed the
Law School�s Office of Admissions from 1979 to 1990,
explained the difficulties he encountered in defining racial
groups entitled to benefit under the School�s affirmative
action policy.  He testified that faculty members were
�breathtakingly cynical� in deciding who would qualify as
a member of underrepresented minorities.  An example he
offered was faculty debate as to whether Cubans should be
counted as Hispanics: One professor objected on the
grounds that Cubans were Republicans.  Many academics
at other law schools who are �affirmative action�s more
forthright defenders readily concede that diversity is
merely the current rationale of convenience for a policy
that they prefer to justify on other grounds.�  Schuck,
Affirmative Action: Past, Present, and Future, 20 Yale L.
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& Pol�y Rev. 1, 34 (2002) (citing Levinson, Diversity, 2
U. Pa. J. Const. L. 573, 577�578 (2000); Rubenfeld, Af-
firmative Action, 107 Yale L. J. 427, 471 (1997)).  This is
not to suggest the faculty at Michigan or other law schools
do not pursue aspirations they consider laudable and
consistent with our constitutional traditions.  It is but
further evidence of the necessity for scrutiny that is real,
not feigned, where the corrosive category of race is a factor
in decisionmaking.  Prospective students, the courts, and
the public can demand that the State and its law schools
prove their process is fair and constitutional in every
phase of implementation.

It is difficult to assess the Court�s pronouncement that
race-conscious admissions programs will be unnecessary
25 years from now.  Ante, at 30�31.  If it is intended to
mitigate the damage the Court does to the concept of strict
scrutiny, neither petitioners nor other rejected law school
applicants will find solace in knowing the basic protection
put in place by Justice Powell will be suspended for a full
quarter of a century.  Deference is antithetical to strict
scrutiny, not consistent with it.

As to the interpretation that the opinion contains its
own self-destruct mechanism, the majority�s abandonment
of strict scrutiny undermines this objective.  Were the
courts to apply a searching standard to race-based admis-
sions schemes, that would force educational institutions to
seriously explore race-neutral alternatives.  The Court, by
contrast, is willing to be satisfied by the Law School�s
profession of its own good faith.  The majority admits as
much:  �We take the Law School at its word that it would
�like nothing better than to find a race-neutral admissions
formula� and will terminate its race-conscious admissions
program as soon as practicable.�  Ante, at 30 (quoting Brief
for Respondent Bollinger et al. 34).

If universities are given the latitude to administer
programs that are tantamount to quotas, they will have
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few incentives to make the existing minority admissions
schemes transparent and protective of individual review.
The unhappy consequence will be to perpetuate the hos-
tilities that proper consideration of race is designed to
avoid.  The perpetuation, of course, would be the worst of
all outcomes.  Other programs do exist which will be more
effective in bringing about the harmony and mutual re-
spect among all citizens that our constitutional tradition
has always sought.  They, and not the program under
review here, should be the model, even if the Court de-
faults by not demanding it.

It is regrettable the Court�s important holding allowing
racial minorities to have their special circumstances con-
sidered in order to improve their educational opportunities
is accompanied by a suspension of the strict scrutiny
which was the predicate of allowing race to be considered
in the first place.  If the Court abdicates its constitutional
duty to give strict scrutiny to the use of race in university
admissions, it negates my authority to approve the use of
race in pursuit of student diversity.  The Constitution
cannot confer the right to classify on the basis of race even
in this special context absent searching judicial review.
For these reasons, though I reiterate my approval of giv-
ing appropriate consideration to race in this one context, I
must dissent in the present case.


